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Switzerland
Marc Bernheim, Gaudenz Geiger and Damian Hess

Staiger, Schwald & Partner Ltd

1 Policy and law

What is the government policy and legislative framework for the 
electricity sector? 

Pursuant to article 89 of the federal constitution, both the confed-
eration and the cantons must ensure a sufficient, diverse, safe, eco-
nomic and environmentally sustainable energy supply as well as the 
economic and efficient use of energy.

The confederation may entirely legislate in the field of nuclear 
energy and the transmission and distribution of electricity, has far-
reaching power in the field of hydropower generation and has the 
power to determine the general principles of the use of domestic and 
renewable energy. In addition, the cantons may regulate the remain-
ing fields. The legislative framework is thus very fragmented. The 
relevant acts and ordinances at federal level are as follows:
 Energy Act;

2 Emission Reductions; and

2 Emission Reductions.

The legislative framework for the electricity sector has substantially 
changed during the past few years. The main part of the Federal 

together changing the shape of the electricity sector fundamentally.
The objective of this new legal framework is to ensure reliable 

and sustainable electricity supply and to liberalise the (previously 
closed) electricity market in two steps. First, end-consumers with 

consumers, including households and other small-scale consumers, 
should be able to freely choose their electricity supplier (full market 

being subject to an optional referendum. Full market liberalisation 

due to current works on a revision of the Energy Act and on the 
strategy to replace nuclear energy by renewable energies (Energy 

the full market liberalisation will take place.

2 Organisation of the market

What is the organisational structure for the generation, transmission, 
distribution and sale of power?

energy supply utilities and continues, therefore, to be very frag-

process, the number of companies active in the sector is likely to 
decrease in the coming years. In some cantons and municipalities, a 
single vertically integrated company is responsible for the entire sup-

this activity is divided among a variety of companies. Furthermore, 
many of the energy supply companies are not only responsible for 
the supply of electricity, but also for the supply of water and gas.

-

are foreign).
 

-

francs).

of the domestic production of electricity, followed by nuclear power 

cent.

Regulation of electricity utilities – power generation

3 Authorisation to construct and operate generation facilities

What authorisations are required to construct and operate generation 
facilities?

-
dure to get permission for the construction and operation of gen-

– like all heavy current electricity installations – the approval of the 
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is a planning permission. This planning permission includes all per-
missions for the construction and operation of a generation facility 

In the event of objections against the planning permission that 

becomes competent for the approval of the planning permission.

the utilisation of water power. The power to grant such a concession 
usually lies with the canton concerned.

Energy stipulates that the grant of a general licence for new nuclear 
-

ject to an optional referendum. Despite the long-standing strong 

the construction of three new nuclear power plants were filed in 

concrete roadmap to phase out nuclear energy and outlines how 

4 Interconnection policies

What are the policies with respect to interconnection of generation to 
the transmission grid?

to allow the interconnection of generation with the transmission and 

are, furthermore, obliged to grant third parties (regulated) access 
to the network without discrimination, but access to the network 
may be denied in the case that the operation of the network would 

-
ators of electricity from renewable energy sources, especially hydro-
power, have preferential rights.

5 Alternative energy sources

Does government policy or legislation encourage power generation 
based on alternative energy sources such as renewable energies or 
combined heat and power?

-

The government pursues clearly defined objectives for the saving 
of energy and to increase the use of renewable energies. The Energy 
Act stipulates an increased production of electricity from renew-

a package of measures for the promotion of renewable energy and 
efficient electricity use. The most significant measure concerns a cost-
covering feed-in compensation for electricity produced from renew-
able energy sources. This compensation is detailed in the Energy 

-
taic, wind energy, geothermal energy, biomass and waste material 
from biomass. The compensation tariffs have been specified on the 
basis of reference facilities for each technology and output category.

between remuneration and the market price.

6 Climate change

What impact will government policy on climate change have on the 
types of resources that are used to meet electricity demand and on 
the cost and amount of power that is consumed?

2

2) 

cent on combustibles and eight per cent on fuel) compared to the 

2 emissions 
had to be achieved primarily through voluntary measures of compa-

2 fee) 

2 reduction target.

2 Emission Reductions regulates meas-

Parliament for the amendment of the goals for the reduction of 

to continue to reduce its output of climate-harming greenhouse 
gases and thus to fulfil its international obligations such as those of 

2 2 

2 

2 (which may be increased 

2-effective 

2 fee on motor fuels; the introduction 
of a duty for manufacturers and importers of fossil fuel motors to 
compensate for the emissions caused by these motors; the introduc-

2 output limitations for new licensed automobiles; and 

scheme.

7  Government policy

Does government policy encourage or discourage development of new 
nuclear power plants? How?

-

halted on-going plans to build new nuclear production facilities. The 

which outlines the roadmap to phase out nuclear energy and how 
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time. Today, 

Regulation of electricity utilities – transmission

8 Authorisations to construct and operate transmission networks

What authorisations are required to construct and operate 
transmission networks?

The construction of a transmission network is subject to the same 
authorisation procedures as the construction of a generation facility 

-

which is a joint-stock company under private law, domiciled in 

and associated voting rights is held directly or indirectly by cantons 

9 Eligibility to obtain transmission services

Who is eligible to obtain transmission services and what requirements 
must be met to obtain access?

non-discriminatory regulated third party access, including access to 

-
sion grid. 

Responsibility for the management of the high voltage grid lies 

the basis of objective, transparent and non-discriminatory criteria 

10 Government incentives

Are there any government incentives to encourage expansion of the 
transmission grid?

To ensure the security of the electricity supply in the coming decades, 

two or three decades.

financed by revenues of the application of the regulated grid use 

Federal Department of the Environment, Transport, Energy and 

transmission grid only.
-

accordance with the old calculation framework.

11 Rates and terms for transmission services

Who determines the rates and terms for the provision of transmission 
services and what legal standard does that entity apply?

grid use tariff (for all grids, including those for transmission and 

and royalties. The recoverable costs consist of operating and capital 
costs necessary for the secure, productive and efficient operation of 

-

reductions or prohibit increases of these tariffs.
The tariffs for the use of the transmission grid are subject to 

-

-
dered several decisions declaring the reduction of the transmission 

of today, most of these interventions are still subject to litigation.

12 Entities responsible for assuring reliability 

Which entities are responsible for assuring reliability of the 
transmission grid and what are their powers and responsibilities?

-
tainable supply of energy and the creation of a competition-based 
electricity market for which the reliability of the transmission grid 

-
tory, reliable and efficient operation of the transmission network as 
a substantial basis for the secure supply of electricity.

-
ate and control the whole (nationwide) transmission network and 

of all system services for the transmission grid, including a reserve 
-
-

ments all necessary measures in the event that the stable operation 
of the network is endangered.

Regulation of electricity utilities – distribution

13 Authorisation to construct and operate distribution networks

What authorisations are required to construct and operate distribution 
networks?

The construction of a distribution network is subject to the same 
authorisation procedures as the construction of a generation facility 

in their sovereign territory where network operators are active; the 
designated network operator is obliged to connect all end-users and 

14 Access to the distribution grid

Who is eligible to obtain access to the distribution grid and what 
requirements must be met to obtain access?

-

© Law Business Research Ltd 2013
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therefore be active on the market. After this period, households and 
other small-scale consumers will follow, provided that the respective 
decision is taken by the parliament and voters will not reject this step 

-
ers). Due to a combination of jurisprudence, international electricity 
market price developments, special interest politics and legal provi-
sions to protect end-consumers, only a few eligible end-consumers 

-
rency appreciated compared to the euro, it became increasingly 
more interesting for end-consumers to participate in the market. As 

the market. The annual consumption of these market participants 

15 Rates and terms for distribution services

Who determines the rates or terms for the provision of distribution 
services and what legal standard does that entity apply?

 
discriminatory access to their networks. The tariffs for the use of the 
distribution grid are set by the network operators and are subject 

-
-

their reduction or prohibit their increase. In addition, the Electricity 

structure, reflect the costs incurred by end-users, be independent of 
the distance between power injection and power consumption and 
be uniform per voltage level and client group within each network. 

are still pending.

Regulation of electricity utilities – sales of power

16 Approval to sell power

What authorisations are required for the sale of power to customers 
and which authorities grant such approvals?

customers.

17 Power sales tariffs

Is there any tariff or other regulation regarding power sales?

tariff for the energy delivery to these consumers must be based on 

term purchase agreements of the distribution network operator. 

included a provision according to which the tariff shall be based 

end-consumers who did not enter the market in the first stage of the 
liberalisation could benefit from the lowest possible tariffs without 
the need for any negotiations, which has deterred them from the 

been revoked. This is likely to have a positive effect on the amount 
of end-consumers who do enter the market.

-

Prices. 

18 Rates for wholesale of power

Who determines the rates for sales of wholesale power and what 
standard does that entity apply?

buyers, who are not end-consumers but sell the electricity to third 

The rates for wholesale power to such customers are therefore sub-

Prices only.

19 Public service obligations

To what extent are electricity utilities that sell power subject to public 
service obligations?

-

-
tion network operators (who are usually vertically integrated com-
panies also selling electricity) to ensure that all end-consumers who 

be additional public service obligations in cantonal energy laws.

Regulatory authorities

20 Policy setting

Which authorities determine regulatory policy with respect to the 
electricity sector?

sector in their designated areas. The general policy is set forth by the 

-

the framework of the federal law).

21 Scope of authority

What is the scope of each regulator’s authority?

the smooth transition from a monopoly-dominated electricity sup-

has to ensure that the liberalisation of the market does not result in 

-
-

nounce legally binding decisions and rulings as necessary.

the Federal Department of the Environment, Transport, Energy and 

preparation of enactments and for their implementation, as well as 
for authorisation of certain installations.

© Law Business Research Ltd 2013
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-

22 Establishment of regulators

How is each regulator established and to what extent is it considered 
to be independent of the regulated business and of governmental 
officials?

any directives of the federal council, and acts independently of the 
federal administration and the regulated business.

regulated business, but a branch of the federal government. 

supervised by an independent board, which is elected by the Federal 

Electrical Engineering, Power and Information Technologies, oper-
ating on behalf of the government. Electrosuisse is a private associa-
tion bringing together companies active in the electricity industry. 

23 Challenge and appeal of decisions

To what extent can decisions of the regulator be challenged or 
appealed, and to whom? What are the grounds and procedures for 
appeal?

Administrative Tribunal. The Federal Act on Administrative 

Tribunal provide the legal framework for such appeals. Decisions 
of the Federal Administrative Tribunal may be challenged at the 

Acquisition and merger control – competition

24 Responsible bodies

Which bodies have the authority to approve or block mergers or other 
changes in control over businesses in the sector or acquisition of 
utility assets? 

-

law and economics professors. Deputies of business associations and 
consumer organisations take the other seats. This composition must 
ensure objective election criteria as well as sufficient know-how to 
take objective decisions.

Federal Act on Administrative Procedure as long as the Federal 

restriction of competition through a concerted practice, an abuse 
of dominant position or in the case that a planned merger has sig-

against the initiator. Appeals against decisions may be addressed to 
the Federal Administrative Tribunal. Appeals against the decisions 
of the Federal Administrative Tribunal have to be addressed to the 

25 Review of transfers of control

What criteria and procedures apply with respect to the review of 
mergers, acquisitions and other transfers of control? How long 
does it typically take to obtain a decision approving or blocking the 
transaction?

they are carried out when, in the last accounting period before the 
concentration:

mandatory when, on termination of a procedure initiated pursuant 
-

lishes that a participating undertaking occupies a dominant position 
in a market and when the concentration concerns either that market 
or an adjacent, upstream or a downstream market.

position liable to eliminate effective competition, or

another market that outweighs the harmful effects of the domi-
nant position. 

-

intends to carry out an in-depth review of the concentration. In the 
case of no decision within this period, the undertakings concerned 

whether there are indications of a dominant position being created 
or strengthened as a result of the concentration. Third parties are 

-
crete assessment of the intended concentration.

created or strengthened as a result of the Phase I assessment, an in-

months (Phase II). The decision to open Phase II proceedings, as well 

merger and gives third parties the opportunity to state their position 
with respect to the proposed transaction. Phase II terminates either 
by approval of the merger in the case that the concentration does not 
have any significant adverse effect on competition, or by approval 
of the concentration, subject to remedies or by prohibition of the 
concentration.

law merger control is undergoing a revision. The revised Federal Act 

26 Prevention and prosecution of anti-competitive practices

Which authorities have the power to prevent or prosecute anti-
competitive or manipulative practices in the electricity sector?

© Law Business Research Ltd 2013
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27 Determination of anti-competitive conduct

What substantive standards are applied to determine whether conduct 
is anti-competitive or manipulative?

main anti-competitive types of behaviour.
First, agreements or concerted practices between two or more 

undertakings that significantly affect competition in the market for 
certain goods or services, not justified on grounds of economic effi-
ciency, and all agreements or concerted practices leading to the sup-
pression of effective competition are unlawful. This provision covers 

the law assumes agreements or concerted practices to eliminate 

bought or supplied; or

The elimination of effective competition is also assumed in the case 
of agreements or concerted practices between undertakings at differ-

in the case of agreements in distribution contracts regarding the allo-
cation of territories, insofar as sales by other distributors into these 

territories are not permitted (vertical hard-core restrictions). These 
presumptions may be rebutted if it can be shown that effective com-
petition is not eliminated by these agreements or concerted practices.

position. Practices of dominant undertakings are deemed unlawful 
when such undertakings, through the abuse of their position, pre-
vent other undertakings from entering a market, from competing in 
the market or when they adversely affect trading partners.

28 Preclusion and remedy of anti-competitive practices

What authority does the regulator (or regulators) have to preclude or 
remedy anti-competitive or manipulative practices?

-
takings abusing a dominant position can furthermore be fined by 

-

decision with the consent of the accused undertaking.

Marc Bernheim marc.bernheim@ssplaw.ch 
Gaudenz Geiger gaudenz.geiger@ssplaw.ch 
Damian Hess damian.hess@ssplaw.ch

Genferstrasse 24 Tel: +41 58 387 80 00 
8002 Zurich Fax: +41 58 387 80 99 
Switzerland www.ssplaw.ch

Energy Strategy 2050
The Federal Council intends to continue to safeguard Switzerland’s 
high level of energy security although without nuclear energy in the 
medium term. This decision was taken by the Federal Council on 25 
May 2011 and was approved by the Parliament in June and September 
2011. Existing nuclear power plants should be decommissioned 
at the end of their operational lifespan and not be replaced by new 
nuclear power plants. In order to ensure the security of supply, the 
Federal Council communicated in April 2012 some key parameters of 
its Energy Strategy 2050. Emphasis will be put on increased energy 
savings (energy efficiency), the expansion of hydropower and new 
renewable energies, and, if necessary, on fossil fuel-based electricity 
production (cogeneration facilities, gas-fired combined-cycle power 
plants) and imports. Furthermore, Switzerland’s power grid should 
be expanded without delay and energy research strengthened. The 
public consultation on the Energy Strategy 2050 took place from 
28 September 2012 to 31 January 2013. The Swiss Federal Office 
of Energy SFOE evaluated the statements and adjusted the project 
accordingly. The Federal Council presented its message to the 
Parliament on 4 September 2013. Now, the Parliament has to decide 
on the next steps on the implementation of the Energy Strategy 2050.

Revision of the Ordinance on Energy
Starting from 2009, the production of electricity based on renewable 
energies is promoted by state subsidies, guaranteeing a cost covering 

feed-in remuneration. The conditions to be fulfilled to benefit from 
these state subsidies, the amount of the subsidies and the duration 
of the subsidy are governed by the Ordinance on Energy. In August 
2013 the Swiss Federal Office of Energy SFOE announced the revision 
of the Ordinance on Energy, particularly the provisions on subsidies 
for renewables. The consultation on the revised Ordinance took 
place from 14 August 2013 to 11 September 2013 and the revised 
Ordinance on Energy is intended to come into effect by 1 January 
2014. The rules of the revised Ordinance will apply to production sites 
which are not yet entitled to subsidies under today’s Ordinance on 
Energy (no retroactive effects).

The main aim of the revision is to shorten the duration of the 
subsidy for renewable electricity production sites from 25 years to 
15 years. In return, the feed-in tariff will increase with the effect that 
the total amount of subsidies, according to the revised Ordinance, 
will more or less be equal to the total amount of subsidies according 
to today’s Ordinance. This will apply to hydropower (plants with a 
performance of not more than 10MW), wind energy, geothermal energy, 
biomass and waste material from biomass. However, with regard to 
photovoltaic, the situation is different. Although, under the revised 
Ordinance on Energy, photovoltaic production will be entitled to benefit 
from subsidies for 15 years only (similar to the other subsidised 
production forms), the feed in tariffs will not increase accordingly. This 
means that the total amount of subsidies to photovoltaic will decrease 
compared to today. 

Update and trends
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International

29 Acquisitions by foreign companies

Are there any special requirements or limitations on acquisitions of 
interests in the electricity sector by foreign companies?

-

ensure that the majority of its capital and associated voting rights 
are held directly or indirectly by cantons and municipalities. Thus, it 
is not possible for foreign investors to become majority shareholders 

-

in the electricity sector by foreign companies apply on the federal 
level.

30 Cross-border electricity supply

What rules apply to cross-border electricity supply, especially 
interconnection issues?

-
tricity supply. The remuneration for cross-border utilisation of the 
transmission grid is based on the costs incurred through the actual 
utilisation thereof and the capital costs, including long-run average 
incremental costs. These costs must be calculated separately and 
cannot be charged to domestic end-consumers. In the event that 

-

bidders on the basis of standard market procedures such as auctions. 

region have agreed that future auctions will be conducted centrally 

The company provides services in relation to cross-border con-
gestion management for transmission system operators and func-
tions as an auction office for annual, monthly, daily and intra-day 

third party access and to which the ordinary tariff system is not 
applicable. 

Furthermore, there are continuing negotiations between the 

which will, in the case of a conclusion, most likely result in the adop-

and further develop the transmission systems.

Transactions between affiliates

31 Restrictions 

What restrictions exist on transactions between electricity utilities and 
their affiliates?

There are no specific restrictions on transactions between electricity 

-
ply companies secure the independence of their network operations. 

ownership of the transmission network or parts of it to anyone else, 
including, of course, its shareholding electricity utilities.

32 Enforcement and sanctions

Who enforces the restrictions on utilities dealing with affiliates and 
what are the sanctions for non-compliance?
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